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REAL ESTATE AGENTS
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MISREPRESENTATION
AND
NON-DISCLOSURE

WHAT IS MISREPRESENTATION?

*  Misrepresentation refers to
the act of providing false or
misleading information with
the intent to deceive or
induce someone to enter
into a transaction

e This can include false
statements, omissions of
material facts, or
exaggerations about the
property or transaction




IMPORTANCE OF AWARENESS

Ethical Considerations:
Real estate agents have a duty
to act honestly and in good
faith, and misrepresentation
violates ethical standards and
undermines trust in the

profession

Legal Implications:
Misrepresentation can lead to
legal liabilities, including
lawsuits, fines, and damage to

reputation

CONSEQUENCES OF MISREPRESENTATION

Financial Losses:

Buyers or sellers who are misled by
misrepresentation may suffer financial losses, such as
paying more than the property's true value or
incurring unexpected expenses

Damage to Reputation:

Real estate agents involved in
misrepresentation may face damage to their
reputation, loss of clients, and disciplinary
actions from licensing authorities




WHAT REAL ESTATE AGENTS CAN DO

Provide Accurate Information: Real estate agents should ensure that
all information provided to clients is accurate, truthful, and complete

Conduct Due Diligence: Real estate agents should conduct
thorough due diligence on properties and transactions to verify
information and identify any potential misrepresentations

Disclose Material Facts: Real estate agents have a duty to disclose all
material facts about a property or transaction to clients, even if it may
be detrimental to their interests

Maintain Documentations: Real estate agents should document all
communications and disclosures made to clients to demonstrate
transparency and compliance with legal and ethical obligations

CASE EXAMPLE - THE SEPTIC TANK
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TRAINING AND EDUCATION

Real estate agents should participate
in training programs and continuing
education course to stay informed
about legal requirements, ethical
standards, and best practices for
avoiding misrepresentations

Regular training helps real estate
agents recognize potential red flag
and navigate ethical dilemmas
effectively

LEGAL COMPLIANCE




INTRODUCTION TO LEGAL COMPLIANCE

Definition of Legal Compliance in
Real Estate: Adhering to all local,
state, and federal laws and
regulations that apply to the real
estate industry

Overview of Areas Affected by Legal
Compliance: Fair housing, ethical
standards, disclosure requirements,
environmental regulations, and
zoning laws
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CONSEQUENCES OF NON-COMPLIANCE

Financial Penalties: Heavy fines and fees
that can significantly impact the financial
stability of a realty business

Legal Ramifications: Potential for lawsuits
and legal actions against the real estate
agent or agency, leading to legal fees
and settlements

Loss of License: Regulatory bodies can
revoke the license of real estate agents
who fail to comply with laws, effectively
ending their career

Reputation Damage: Non-compliance
can tarnish the reputation of a real estate
agent or agency, leading to a loss of trust
among clients and within the industry
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IMPORTANCE OF COMPLIANCE

Protect Clients: Ensures that clients are treated
fairly and ethically, fostering trust and long- . >
term relationships

Safeguard the Real Estate Agent/Agency:

Minimizes the risk of legal issues and financial Ex =
. . . s . 2 s 5. )

penalties, protecting the business's integrity S .

and financial health e o

Maintain Professional Standards: Upholding B s
laws and regulations contributes to the overall -

professionalism and standards of the real B € 3

estate industry /\__ ¥*
Competitive Advantage: Real estate agents 2l

who are known for strict compliance can ‘ % :
distinguish themselves in the market, Adm -
attracting more clients 2
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STRATEGIES FOR ENSURING COMPLIANCE

+  Regular Training and Education: Stay
updated on changing laws and best
practices in real estate compliance

«  Use of Legal Counsel: Employ or consult
with legal professionals to review
contracts, disclosures, and other
documents

« Internal Compliance Audits: Regularly
review and audit internal processes to
ensure they align with legal
requirements

+  Membership in Professional
Organizations: Joining real estate
associations that provide resources and
updates on compliance matters
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NEW LAW - ACCESSORY DWELLING UNITS

An Accessory Dwelling Unit (ADU) is a secondary housing unit on
a single-family residential lot.

Prior to January 1, 2024, selling an ADU separately from the main
residence was prohibited

ADUs may now be sold separately from the primary unit as a
condominium

Permits local authorities to establish regulations enabling the
independent transfer of an ADU from the main residence in the
form of a condominium
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COMPLYING WITH ASSEMBLY BILL NO. 1033

AB 1033 authorizes local agencies to
adopt ordinances allowing the
independent sale of ADUs as separate
condominiums

Any such ordinance must comply with
both the Davis-Stirling Common Interest
Development Act and the Subdivision
Map Act

Written and recorded proof of consent
from each lien holder is required for the
establishment of the condominiums
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DISCLOSURE AND COMPLIANCE CONCERNS

INSURABILITY:

Many real estate
transactions are contingent
upon obtaining both liability

insurance and title

insurance. Up front
discussions with insurers will

be necessary when a

property built under non-

traditional guidelines comes
to market to make sure the
qualifications for insurability

are met
/

LENDABILITY:

[t will be necessary to have

conversations with lenders

early to discuss the project

and its ability to qualify for

conventional financing.

Alternative sources are often

available, but as we know,
coordinating financing takes
time

J

SEVERABILITY:

Legal descriptions and
potentially assessor’s parcel
numbers are likely going to

be issues in the event of a
lot split. These are necessary
elements to severability that
will need to be addressed

prior to closing

J
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ENSURING COMPLIANCE

ADUs

+ Stay updated on changes in local
regulations regarding ADUs to ensure
compliance and accurate disclosure

* Document all disclosures related to ADUs
in writing, such as property listing,
purchase agreements, or rental
agreements

+ Seek guidance from legal professionals
when navigating complex disclosure
requirements or legal issues related to
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CYBERSECURITY
THREATS
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WHAT IS CYBERSECURITY?

*  Cybersecurity refers to
the practice of
protecting systems,
networks, and data from
digital attacks

* Itencompasses
technologies,
processes, and
practices designed to
safeguard information
and prevent
unauthorized access,
disruption, or damage
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EXAMPLE - WIRE FRAUD

*  Wire fraud involves fraudulent
schemes designed to deceive
individuals or organizations into
transferring funds electronically,
typically via wire transfers or
electronic funds transfers (EFTs)

* Perpetrators often use social
engineering tactics, email spoofing,
or phishing emails to trick victims into
wiring money to fraudulent accounts
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WHY WIRE FRAUD IS PREVALENT IN REAL ESTATE

Real estate transactions involve large sums
of money, making them attractive targets
for wire fraud schemes

Real estate agents are often
intermediaries in transactions, handling
sensitive financial information and
facilitating communication between
buyers, sellers, and other parties

Failure to prevent wire fraud can lead to
financial losses for clients, damage to
reputation, and potential losses for clients,
damage to reputation, and potential legal
liabilities for real estate agents
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RISKS OF WIRE FRAUD FOR REAL ESTATE AGENTS

Wire fraud poses a growing risk to real estate

transactions due to sophisticated cybercriminal

tactics

Falling victim to wire fraud can result in significant ’_“E__
financial losses for real estate agents and their

clients ° -

Failure to prevent wire fraud can tarnish the
reputation of real estate agents and damage trust
with clients

Real estate agents may face legal liabilities if they
are found negligent in preventing wire fraud or
failing to disclose risks to clients
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HOW REAL ESTATE AGENTS CAN PREVENT WIRE FRAUD

Educate Clients Verify Use Secure Implement Stay Updates on
Transaction Communication Multi-Factor Scams
Details Channels Authentication
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SECURING TRANSACTIONS

Call, Don’t Email: Confirm all wiring instructions by phone before transferring funds. Use the phone number from the
title company's website or a business card

Be Suspicious: It's not common for title companies to change wiring instructions and payment info

Confirm: Ask your bank to confirm not just the account number but also the name on the account before sending a wire

Verify Immediately: You should call the title company or real estate agent to validate that the funds were received.
Detecting that you sent the money to the wrong account within 24 hours gives you the best chance of recovering your
money

Forward, Don't Reply: When responding to an email, hit forward instead of reply and then start typing in the person’s
email address. Criminals use email address that are very similar to the real one for a company. By typing in email
addresses, you will make it easier to discover if a fraudster is after you
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MARKET VOLATILITY
AND ECONOMIC RISK




MARKET VOLATILITY

Market volatility refers to the degree of variation in trading prices over time for
financial assets

Volatility in financial markets can influence investor confidence, borrowing costs, and
overall economic stability, affecting real estate demand, prices, and investment
opportunities
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WHAT NOT TO SAY

Real estate agents should avoid making promises or guarantees about how the
market will perform in the future, as market conditions can change due to numerous
unpredictable factors

Providing speculative estimates on the exact future value of a property can mislead
clients and result in unrealistic expectations, potentially leading to dissatisfaction or
legal complications

Real estate agents should not suggest potential future developments (such as new
schools, shopping centers, or public transport) unless there is official documentation
to support such claims; misrepresentation can lead to accusations of fraud

Using high-pressure sales tactics that leverage uncertain future value projections to
rush a client into making a decision can be considered unethical and might harm
the real estate agent's reputation and client trust

It's crucial for real estate agents to disclose known risks that could impact a
property's value, such as zoning changes or environmental hazards; failing to do so
could result in legal liability and loss of professional credibility
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CASE EXAMPLE - THE VUE
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IMPORTANCE OF AWARENESS

* Real estate agents need to stay
informed about market volatility,
interest rate fluctuations, and
economic risks to anticipate trends,
advise clients, and mitigate potential
challenges

* Awareness enables real estate agents
to adapt strategies, identify
opportunities, and navigate market
uncertainties
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ECONOMIC RISKS

e Economic factors such as inflation,
unemployment, Gross Domestic Product
(GDP) growth, and geopolitical events can
pose risks to real estate markets

» Understanding economic indicators and
trends is essential for assessing market
conditions and making informed decisions

INTEREST RATES

* Interest rates represent
the cost of borrowing
money and the return on
savings or investments

+ Changes in interest rates
affect mortgage rates,
affordability, and housing
demand directly
impacting real estate
transactions and market
dynamics
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WHAT REAL ESTATE AGENTS CAN DO

+ Stay Informed: Regularly monitor financial news,
economic indicators, and market analyses to stay up-
to-date on changes and trends

+ Educate Clients: Inform clients about the impact of
market volatility, interest rates, and economic risks on
real estate transactions and investment decisions

+ Adapt Strategies: Adjust marketing strategies, pricing
tactics, and negotiation approaches based on
prevailing market conditions to maximize
opportunities and minimize risks

+ Offer Expertise: Provide expert guidance and advice
to clients navigating uncertain market conditions,
helping them make informed decisions aligned with
their goals and risk tolerance
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ENVIRONMENTAL AND
HEALTH HAZARDS

34



WHY HAZARD DISCLOSURES MATTER

California laws | > Real estate ¢ Disclosure of 5 Real estate <, Non-

and = agentsadhere | O hazardsis = agentswho ‘= disclosure can
regulations 2 to a code of ‘D fundamental fail to disclose | 3’damage areal
explicitly & ethicsthat 9 to protecting known + estate agent's
require the 9 mandates O buyersfrom hazards may ~ reputation,
disclosure of honesty and n; potential be held leading to a
any known integrity in all o health risks financially .0 loss of future
S environmental transactions; £ and financial liable for any business; in

% and health failing to ’?, losses subsequent > an industry
hazards; non- disclose C associated damages or & where

al Requirement:
rinancial Liabili

V-

Eth!al Resp

disclosure can known QO with remediation o2 reputation
lead to legal hazards not remediation; costs; this can and trustare

actions only violates real estate include paramount,
againstthe this code but agents have a compensation maintaining
real estate also duty to ensure for health high
agent, compromises that buyers issues, standards of
including the trust are fully decreased honesty and
lawsuits for clients place informed property transparency
fraud, in their real about the value, and the is crucial for
negligence, or estate properties cost of long-term
breach of professionals they are necessary success
contract considering repairs or

clean-up
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THE NATURAL HAZARD DISCLOSURE (NHD)

ANHD is a document that provides
information about potential hazards
associated with a property’s location

These hazards can include risks such as
flooding, earthquake zones, wildfire
areas, or other environmental concerns.

In many jurisdictions, sellers are required
by law to disclose this information to
potential buyers to ensure they are aware
of any significant risks associated with
the property before purchasing
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LEGAL REQUIREMENTS IN CALIFORNIA

California law mandates that sellers of residential real estate properties
““  provide buyers with a NHD report

4 ANHD reportis a statement sellers must provide to buyers in order to sell a
“%  home in a natural hazard zone

. The California Civil Code requires sellers to disclose specific natural hazards,
“%  flood hazards, and other environmental hazards

Some protection for Seller’s in the event of harm occurring to the Buyer in
" the future from a disclosed hazard
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IMPORTANCE OF NHDS FOR BUYERS

* Helps buyers make informed decisions about purchasing property by providing
information about potential risks and hazards

* Enables buyers to assess the level of risk associated with a property’s location and
take appropriate precautions
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MITIGATING RISKS

+ By being aware of natural hazards, real
estate agents can help clients evaluate the
level of risk associated with a property and
make informed decisions

* Real estate agents can advise clients on
risk mitigation strategies and recommend
additional due diligence measures, such
as obtaining hazard insurance
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Understand
Legal

Partner with
Reliable
Providers:

Review NHD
Reports:

Disclose
Beyond the
NHD Report:

Requirements:

COMPLIANCE WITH HAZARD DISCLOSURE LAWS

Real estate agents mustfamiliarize themselves with
California laws and regulations regarding natural hazard
disclosures to ensure compliance

Work with reputable NHD report providers who offer
comprehensive and up-to-date information about natural
hazards in the property's vicinity

Carefully review NHD reports for accuracy and
completeness before providing them to clients

Sellerand real estate agents must disclose anything that
the buyer could consider material so if they have
knowledge of hazards beyond the NHD report they should
be given to the buyerin writing
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GOVERNMENTAL
INTERVENTION
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GOVERNMENTAL REGULATION RELATIVE TO FIRES

Home Hardening - AB 38
Went into effect July 1, 2021
Codified in California Civil Code Section 1102.19

Requires sellers of real property located in High
or Very High Fire Hazard Severity Zones (FHSZ) to
provide buyers with documentation that specifies
that the property is in compliance with defensible
space requirements

If compliance documentation cannot be
obtained by the close of escrow, the seller and
buyer can enter into a written agreement
showing that the buyer agrees to obtain
documentation of compliance within one year of
the close of escrow

CALIFORNIA ASSEMBLY BILL 38 (AB 38) -
DEFENSIBLE SPACE INSPECTIONS

AB 38 INSPECTIONS
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CALIFORNIA IS BURNING DOWN

«  Major fires have caused
significant losses for insurance
companies in California for the
last several years

.
DANG ER z * The Department of Insurance has

EXTREME refused to approve rate increases
FIRE HAZARD for insurance companies to

address the damages they've
incurred due to the fires

+ California law only allows
insurance companies to base
rates on historical data, not
prospective data

INSURANCE COMPANIES PULLING BACK

Allstate State Farm Farmers

AmGUARD Falls Lake

Limit 1ome insurance options in California as major carriers

pull back

= oe a f_naBsaccad cow 2o
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GOVERNOR ISSUES EXECUTIVE ORDER
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Governor Newsom Signs Executive Order to Strengthen

Property Insurance Market RecentNews

comumer protectsoms and keeping plas sfiardable

e

What Gevernor Newsem said: 11 i yet anotier example of how climate change fs ety reatening

fLnaBSACF ¢ L ]

Expand Choices, Stabilize Market: Expand coverage choices
for consumers, particularly in underserved areas of the state,
maintain the long-term availability of homeowners and
commercial property insurance coverage

Better Rate Approval Process: Improve the efficiency, speed,
and transparency of the rate approval process, tailor the rate
approval process to account for all factors necessary to
promote a robust, competitive insurance marketplace

Stronger California Fair Plan: Maintain the solvency of the
FAIR Plan to protect its policyholders and promote long-term
resiliency in the face of climate change, including identifying
mechanisms to reduce its share of the overall market in
underserved areas and move its customers into the admitted
insurance market

Accelerate Implementation: Direct the Department of
Finance to consult with the California Department of
Insurance to support the rulemaking process and help
accelerate implementation of potential regulations
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CURRENT CAR FIRE INSURANCE CONTINGENCY

RS INVESTIG

12. BUYER'S | ATION OF PROPERTY AND MATTERS AFFECTING PROPERTY:

A. Buyer shall. within the time speéified in paragraph 3L(3), have the right, at Buyer's expense unless Otherwise Agreed. to conduct
inspections, investigations; tests, surveys and other studics (“Buyer Investigations').

B. Buyerinvestgations include, but are not limited to:

(1) Inspections regarding any physical attributcs of the Property or items connected to the Property, such as:

(A) A gencral home

(B) An mspedmhflld-bascd paint and other icad-bascd paint hazards.

(C) An inspection specifically for wood destroying pests and organisms. Any inspection for wood destroying pests and
organisms shall be prepared by a registered Structural Pest Control company: shall cover the main building and attached
structures: may cover detached structures; shall NOT include water tests of shower pans on upper level units unless
the owners of property below,the shower consent: shall NOT include roof coverings: and, if the Property is a unitin a
condominium or other common, intcrest subdivision, the inspection shall include only the scparate interest and any
exclusive-usc arcas being fransferred. and shall NOT include common arcas; and shall include a report (*Pest Control
Repont’) showing the findings of the company which shall be separated into sections for evident infestation or infections
(Section 1) and for conditions likely 1o lead to infcstation or infection (Section 2).

(D) Any other specific inspections of the physical condition of the land and improvements.

(2) Investigation of any other miatter allecting the Property. other than thosc that are specificd as scparate contingencics. Buyer
investigations include but are ot Bmitcd to an investigation of the availability and cost of gencral homeowner's insurance,
flood insurance and fire insuranee. ‘Sce, Buyer's Investigation Advisory (C.A.R. Form BIA) for more.

C. Without Seller's prior written consent. Buyer shall neither make nor cause to be made: (i) invasive or destructive Buyer

Investigations, except for minimally invasive testing required to prepare a Pest Control Report. which shall not include any holes

or drilling through stucco or similar material; or (ii) inspections by any govermmental building or zoning inspector or government

emblovee unless reauired by Law
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+-1 Educate Clients

/ Recommend Insurance Providers

@ Highlight Insurance Options

¥m Stay Informed

225 Collaborate with Experts

REAL ESTATE AGENTS’ ROLE IN OBTAINING FIRE INSURANCE
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REAL ESTATE
DISPUTES
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LITIGATION IMPACTS ON AGENTS AND INDUSTRY

Market Uncertainty: High-profile litigation cases can create uncertainty in the real estate market, affecting
consumer confidence and potentially leading to decreased market activity; this uncertainty can influence
buyers' willingness to invest and sellers' decisions to list properties

Regulatory Changes: Litigation outcomes can lead to changes in laws and regulations governing the real
estate industry; while some changes may introduce beneficial protections for consumers and the
environment, they can also impose additional compliance burdens on professionals and companies

Increased Operational Costs: The industry as a whole may face increased costs related to compliance,
insurance, and risk management practices in response to litigation trends; these costs can trickle down,
affecting real estate agents, brokers, and clients through higher service fees or reduced profitability

Shifts in Industry Standards and Practices: Major litigation can lead to shifts in industry standards and
practices, requiring professionals to adapt to new ways of conducting business; this could involve more
rigorous disclosure requirements, enhanced due diligence processes, or the adoption of new
technologies for risk management

Impact on Professional Education and Training: As litigation shapes new precedents and regulatory
requirements, real estate professionals may need to seek additional education and training to stay
compliant and competitive; this ongoing education requirement can place a strain on resources but is
essential for maintaining professional integrity and client trust
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THE SITZER/BURNETT ANTITRUST LAWSUIT

¢ Plaintiffs were home sellers who sold between April 29, 2015, and June 30, 2022

¢ Defendants were NAR, Anywhere Real Estate, Re/Max, Keller Williams Realty, and HomeServices of
America

e Jury found against Defendants and issued a verdict of nearly $1.8 Billion (which could be tripled to more
than $5 Billion due to the risk of treble damages)

o Verdict Reached October 31, 2023

o Class action lawsuit in Missouri Federal Court

¢ Defendants conspired to keep real estate commission rates high in violation of antitrust laws
¢ NAR's cooperative compensation rule (through the MLS that requires the listing broker to offer
compensation to the buyer's agent) caused sellers to pay too much in real estate commissions
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WHAT’S COMING

* Buyer's agents need to start getting in the practice of
getting the Buyer Representation and Broker
Compensation Agreement signed by the Buyer on every
transaction before showing properties

* Buyer's agents are going to have to develop a buyer
version of their listing presentation which explains to
buyers:

1.The value of being represented by an agent

2.What they personally bring to the table such that the
buyer should choose them as their agent

» Aplan on whether the buyers are going to ask the seller
to pay all, or a portion of the commission owed by the
buyer to the Buyer's Agent
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BUYER REPRESENTATION AGREEMENT (BRBC)

*  This form replaces the Exclusive Buyer
Representation (BRE), the Non-Exclusive
Buyer Representation Agreement (BRNE)
and the Non-Exclusive, Not-for-
Compensation Buyer Representation
Agreement (BRNN)

*  The new form does NOT have a
not-for-compensation option

+  Changesinclude:

1. Paragraph 1 - Unlike the listing
agreement which ends on a certain
date, the Buyer representation period is
a defined # of days

2. Paragraph 4B(1) - The form defaults to
non-exclusive representation

3. Paragraph 4B(2) - This optional
paragraph creates an exclusive
representation

RPA PARAGRAPH 3G(3)

o o Paragraph 3G(3)

B T New optional paragraph
R [, el o e for Buyer to use to ask
\ WlE TR e o e R A for Seller to pay for all or
ED v.g‘-au:mkm Amscreswpe chror 3 ) Daps a portion of the Buyer's
H2) | . of Down Payment and :gzﬂwﬂo‘k'v Jjor ) Days b k .
H3) |68 Verificaton of Loan Apphcaton Amached 1 e offeror 3 for ) Days Prequaitcason  Preapproval ro er Compensatlon

akcr Acccpnce Futy undcrmr ien pre aggeona
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SELLER PAYMENT FOR BUYER'S
BROKER (SPBB)

e I 3G(3) in the RPA is checked off, this
form will be used to identify the amount
of compensation Buyer is asking the
Seller to pay Buyer's Broker

* Buyer's Broker would NOT receive
double payment
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PENDING SETTLEMENT

NATIONAL
m ASSOCIATION OF
REALTORS*

Fellow members,

The Sitzer-Burnett verdict and the copycat cases filed across the country have raised questions
about the way real estate professionals do their jobs nd how consumers can hire and
compensate us.

Since the liti began, we h rked tly to reach & iution with the plaintiffs.
In the months since the Sizer-Burnett verdict, we redoubled thase efforts.

‘We have always wanted to reduce the significant strain on our members and provide a path
forward for the industry. That's why today we announced a proposed settlement agreement that
would end litigation of claims brought on behalf of home sellers related to broker commissions.
The sattlement Is subject to court approval.

The agreament would resclve clalms agalnst NAR, over ane million NAR membars, all

statefterritorial and local REALTOR® all ed Muitiple Listing Services
(MLSs), and all with an NAR as principal that had a residential transaction
volume in 2022 of $2 billion or below.
™ hout the setth process, we d with a diverse range of members and

red their and while fighting to protect all industry players as best

we could.




WHAT NOW

1. Determine what you will be willing to
accept as compensation for representing
a buyer (this analysis should include
consideration of your costs in time and
expenses as well as your profit goals)

2. Build your Buyer Broker Presentation

3. Develop and learn to articulate your
unique selling proposition as to what
benefit you provide to buyers that
supports the compensation to which you
will be receiving
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THANKYOU
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